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§435.1102

§435.1102 General rules.

(a) The agency may provide services
to children under age 19 during one or
more periods of presumptive eligibility
following a determination by a quali-
fied entity that the child’s estimated
gross family income or, at the State’s
option, the child’s estimated family in-
come after applying simple disregards,
does not exceed the applicable income
standard.

(b) If the agency elects to provide
services to children during a period of
presumptive eligibility, the agency
must—

(1) Provide qualified entities with ap-
plication forms for Medicaid and infor-
mation on how to assist parents, care-
takers and other persons in completing
and filing such forms;

(2) Establish procedures to ensure
that qualified entities—

(i) Notify the parent or caretaker of
the child at the time a determination
regarding presumptive eligibility is
made, in writing and orally if appro-
priate, of such determination;

(ii) Provide the parent or caretaker
of the child with a regular Medicaid ap-
plication form;

(iii) Within five working days after
the date that the determination is
made, notify the agency that a child is
presumptively eligible;

(iv) For children determined to be
presumptively eligible, notify the
child’s parent or caretaker at the time
the determination is made, in writing
and orally if appropriate, that—

(A) If a Medicaid application on be-
half of the child is not filed by the last
day of the following month, the child’s
presumptive eligibility will end on that
last day; and

(B) If a Medicaid application on be-
half of the child is filed by the last day
of the following month, the child’s pre-
sumptive eligibility will end on the day
that a decision is made on the Medicaid
application; and

(v) For children determined not to be
presumptively eligible, notify the
child’s parent or caretaker at the time
the determination is made, in writing
and orally if appropriate—

(A) Of the reason for the determina-
tion; and
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(B) That he or she may file an appli-
cation for Medicaid on the child’s be-
half with the Medicaid agency;

(3) Provide all services covered under
the plan, including EPSDT; and

(4) Allow determinations of presump-
tive eligibility to be made by qualified
entities on a Statewide basis.

(c) The agency must adopt reasonable
standards regarding the number of pe-
riods of presumptive eligibility that
will be authorized for a child in a given
time frame.

PART 436—ELIGIBILITY IN GUAM,
PUERTO RICO, AND THE VIRGIN
ISLANDS

Subpart A—General Provisions and

Definitions
Sec.
436.1 Purpose and applicability.
436.2 Basis.

436.3 Definitions and use of terms.
436.10 State plan requirements.

Subpart B—Mandatory Coverage of the
Categorically Needy

436.100 Scope.

436.110 Individuals receiving cash assist-
ance.

436.111 Individuals who are not eligible for
cash assistance because of a requirement
not applicable under Medicaid.

436.112 Individuals who would be eligible for
cash assistance except for increased
OASDI under Pub. L. 92-336 (July 1, 1972).

436.114 Individuals deemed to be receiving
AFDC.

436.116 Families terminated from AFDC be-
cause of increased earnings or hours of
employment.

436.118 Children for whom adoption assist-
ance or foster care maintenance pay-
ments are made.

436.120 Qualified pregnant women and chil-
dren who are not qualified family mem-
bers.

436.121 Qualified family members.

436.122 Pregnant women eligible for ex-
tended coverage.

436.124 Newborn children.

436.128 Coverage for certain qualified aliens.

Subpart C—Options for Coverage as
Categorically Needy

436.200 Scope.
436.201 Individuals included in optional
groups.
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OPTIONS FOR COVERAGE OF FAMILIES AND
CHILDREN AND AGED, BLIND, AND DISABLED
INDIVIDUALS, INCLUDING PREGNANT WOMEN

436.210 Individuals who meet the income
and resource requirements of the cash as-
sistance programs.

436.211 Individuals who would be eligible for
cash assistance if they were not in med-
ical institutions.

436.212 Individuals who would be eligible for
cash assistance if the State plan for
OAA, AFDC, AB, APTD, or AABD were
as broad as allowed under the Act.

436.217 Individuals receiving home and com-
munity-based services.

436.220 Individuals who would meet the in-
come and resource requirements under
AFDC if child care costs were paid from
earnings.

436.222 Individuals under age 21 who meet
the income and resource requirements of
AFDC.

436.224 Individuals under age 21 who are
under State adoption assistance agree-
ments.

436.229 Optional targeted low-income chil-
dren.

OPTIONS FOR COVERAGE OF THE AGED, BLIND,
AND DISABLED

436.230 Essential spouses of aged, blind, or
disabled individuals receiving cash as-
sistance.

Subpart D—Optional Coverage of the
Medically Needy

436.300 Scope.

436.301 General rules.

436.308 Medically needy coverage of individ-
uals under age 21.

436.310 Medically needy coverage of speci-
fied relatives.

436.320 Medically needy coverage of the
aged.

436.321 Medically needy coverage of the
blind.

436.322 Medically needy coverage of the dis-
abled.

436.330 Coverage for certain aliens.

Subpart E—General Eligibility Requirements

436.400
436.401
436.402
436.403
436.404

Scope.

General rules.

[Reserved]

State residence.

Applicant’s choice of category.

436.406 Citizenship and alienage.

436.408 Categories of aliens who are perma-
nently residing in the United States
under color of law.

Subpart F—Categorical Requirements for
Medicaid Eligibility

436.500 Scope.

Pt. 436

DEPENDENCY

436.510 Determination of dependency.

AGE

436.520
436.522

Age requirements for the aged.
Determination of age.
BLINDNESS

436.530
436.531

Definition of blindness.
Determination of blindness.

DISABILITY

436.540
436.541

Definition of disability.
Determination of disability.

Subpart G—General Financial Eligibility
Requirements and Options

436.600 Scope.

436.601 Application of financial
methodologies.

436.602 Financial responsibility of relatives
and other individuals.

436.604 [Reserved]

436.606 [Reserved]

436.608 Applications for other benefits.

436.610 Assignment of rights to benefits.

Subpart H [Reserved]

eligibility

Subpart I—Financial Requirements for the
Medically Needy

436.800 Scope.

MEDICALLY NEEDY INCOME STANDARD

436.811 Medically needy
General requirements.

436.814 Medically needy income standard:
State plan requirements.

income standard:

MEDICALLY NEEDY INCOME ELIGIBILITY AND
LIABILITY FOR PAYMENT OF MEDICAL EX-
PENSES

436.831 Income eligibility.

436.832 Post-eligibility treatment of income
of institutionalized individuals: Applica-
tion of patient income to the cost of
care.

MEDICALLY NEEDY RESOURCE STANDARD

436.840 Medically needy resource standard:
General requirements.

436.843 Medically needy resource standard:
State plan requirements.

DETERMINING ELIGIBILITY ON THE BASIS OF
RESOURCES

436.845 Medically needy resource eligibility.
Subpart J—Eligibility in Guam, Puerto Rico,
and the Virgin Islands

436.900 Scope.
436.901 General requirements.
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436.909 Automatic entitlement to Medicaid
following a determination of eligibility
under other programs.

Subpart K—Federal Financial Participation
(FFP)

436.1000 Scope.

FFP FOR EXPENDITURES FOR DETERMINING
ELIGIBILITY AND PROVIDING SERVICES

436.1001 FFP for administration.

436.1002 FFP for services.

436.1003 Recipients overcoming certain con-
ditions of eligibility.

436.1004 Institutionalized individuals.

436.1005 Definitions relating to institutional
status.

Subpart L—Option for Coverage of Special
Groups

436.1100 Basis and scope.

PRESUMPTIVE ELIGIBILITY FOR CHILDREN

436.1101 Definitions related to presumptive
eligibility for children.
436.1102 General rules.

AUTHORITY: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

SOURCE: 43 FR 45218, Sept. 29, 1978, unless
otherwise noted.

Subpart A—General Provisions
and Definitions

§436.1 Purpose and applicability.

This part sets forth, for Guam, Puer-
to Rico, and the Virgin Islands—

(a) The eligibility provisions that a
State plan must contain;

(b) The mandatory and optional
groups of individuals to whom Med-
icaid is provided under a State plan;

(c) The eligibility requirements and
procedures that a Medicaid agency
must use in determining and redeter-
mining eligibility, and requirements it
may not use; and

(d) The availability of FFP for pro-
viding Medicaid and for administering
the eligibility provisions of the plan.

[43 FR 45218, Sept. 29, 1978, as amended at 44
FR 17939, Mar. 23, 1979]

§436.2 Basis.

This part implements the following
sections of the Act and public laws
that state requirements and standards
for eligibility:
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402(a)(22) Eligibility of deemed recipients of
AFDC who receive zero payments because
of recoupment of overpayments.

402(a)(37) Eligibility of individuals who lose
AFDC eligibility due to increased earnings.

414(g) Eligibility of certain individuals par-
ticipating in work supplementation pro-
grams.

473(b) Eligibility of children in foster care
and adopted children who are deemed
AFDC recipients.

1902(a)(8) Opportunity to apply; assistance
must be furnished promptly.

1902(a)(10) Required and optional groups.

1902(a)(12) Determination of blindness.

1902(a)(16) Out-of-State care for State resi-
dents.

1902(a)(17) Standards for determining eligi-
bility; flexibility in the application of in-
come eligibility standards.

1902(a)(19) Safeguards for simplicity of ad-
ministration and best interests of recipi-
ents.

1902(a)(34) Three-month
bility.

1902(a) (second paragraph after (47)) Eligi-
bility despite increased monthly insurance
benefits under title I1.

1902(a)(55) Mandatory use of outstation loca-
tions other than welfare offices to receive
and initially process applications of cer-
tain low-income pregnant women, infants,
and children under age 19.

1902(b) Prohibited conditions for eligibility:
Age requirements of more than 65 years;
State residence requirements excluding in-

dividuals who reside in the State; and
Citizenship requirement excluding United

States citizens.

1902(e) Four-month continued eligibility for
families ineligible because of increased
hours or income from employment.

1902(e)(2) Minimum eligibility period for re-
cipients enrolled in HMO.

1902(e)(3) Optional coverage of certain dis-
abled children at home.

1902(e)(4) Eligibility of newborn children of
Medicaid-eligible women.

1902(e)(5) Eligibility of pregnant women for
extended coverage for a specified period
after pregnancy ends.

1903(v) Payment for emergency services
under Medicaid provided to aliens.

1905(a) (i)-(viii) List of eligible individuals.

1905(a) (clause following (21)) Prohibitions
against providing Medicaid to certain in-
stitutionalized individuals.

1905(a) (second sentence) Definition f essen-
tial person.

1905(d)(2) Definition of resident of an inter-
mediate care facility for the mentally re-
tarded.

1905(n) Definition
woman and child.

1912(a) Conditions of eligibility.

1915(c) Home or community based services.

retroactive eligi-

of qualified pregnant
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1915(d) Home and community-based services
for individuals age 65 or older.

412(e)(5) of Immigration and Nationality
Act-Eligibility of certain refugees.

Pub. L. 93-66, section 230 Deemed eligibility
of certain essential persons.

Pub. L. 93-66, section 231 Deemed eligibility
of certain persons in medical institutions.

Pub. L. 93-66, section 232 Deemed eligibility
of certain blind and disabled medically in-
digent persons.

Pub. L. 96-272, section 310(b)(1) Continued
eligibility of certain recipients of Veterans
Administration pensions.

Pub. L. 99-509, section 9406 Payment for
emergency medical services provided to
aliens.

Pub. L. 99-603, section 201 Aliens granted le-
galized status under section 245A of the
Immigration and Nationality Act (8 U.S.C.
1255a) may under certain circumstances be
eligible for Medicaid.

Pub. L. 99-603, section 302 Aliens granted le-
galized status under section 210 of the Im-
migration and Nationality Act may under
certain circumstances be eligible for Med-
icaid (8 U.S.C. 1160).

Pub. L. 99-603, section 303 Aliens granted
legal status under section 210A of the Im-
migration and Nationality Act may under
certain circumstances be eligible for Med-
icaid (8 U.S.C. 1161).

[52 FR 43072, Nov. 9, 1987; 52 FR 48438, Dec. 22,
1987, as amended at 55 FR 36820, Sept. 7, 1990;
55 FR 48609, Nov. 21, 1990; 57 FR 29155, June
30, 1992; 59 FR 48811, Sept. 23, 1994]

§436.3 Definitions and use of terms.

As used in this part—

AABD means aid to the aged, blind,
and disabled under title XVI of the Act;

AB means aid to the blind under title
X of the Act;

AFDC means aid to families with de-
pendent children under title IV-A of
the Act;

APTD means aid to the permanently
and totally disabled under title XIV of
the Act;

Categorically needy refers to families
and children, aged, blind or disabled in-
dividuals, and pregnant women listed
under subparts B and C of this part who
are eligible for Medicaid. Subpart B of
this part describes the mandatory eli-
gibility groups who, generally, are re-
ceiving or deemed to be receiving cash
assistance under the Act. These man-
datory groups are specified in sections
1902(a)(10)(A)(i) and 1902(e) of the Act.
Subpart C of this part describes the op-
tional eligibility groups of individuals
who, generally, meet the categorical

§436.3

requirements that are the same as or
less restrictive than those of the cash
assistance programs but are not receiv-
ing cash payments. These optional
groups are specified iIn sections
1902(a)(10)(A)(ii) and 1902(e) of the Act.

Families and children refers to eligible
members of families with children who
are financially eligible under AFDC or
medically needy rules and who are de-
prived of parental support or care as
defined under the AFDC program (see
45 CFR 233.90; 233.100). In addition, this
group includes individuals under age 21
who are not deprived of parental sup-
port or care but who are financially eli-
gible under AFDC or medically needy
rules (see optional coverage group,
§436.222);

Medically needy means families, chil-
dren, aged, blind, or disabled individ-
uals, and pregnant women listed in
subpart D of this part who are not list-
ed in subparts B and C of this part as
categorically needy but who may be el-
igible for Medicaid under this part be-
cause their income and resources are
within limits set by the State under its
Medicaid plan (including persons whose
income and resources fall within these
limits after their incurred expenses for
medical or remedial care are deducted).
(Specific financial requirements for de-
termining eligibility of the medically
needy appear in subpart | of this part.)

OAA means old age assistance under
title 1 of the Act;

OASDI means old age, survivors, and
disability insurance under Title Il of
the Act.

Optional targeted low-income child
means a child under age 19 who meets
the financial and categorical standards
described below.

(1) Financial need. An optional tar-
geted low-income child:

(i) Has a family income at or below
200 percent of the Federal poverty line
for a family of the size involved;

(ii) Resides in a State with no Med-
icaid applicable income level (as de-
fined in §457.10 of this chapter); or,

(iii) Resides in a State that has a
Medicaid applicable income level (as
defined in §457.10) and has family in-
come that either:

(A) Exceeds the Medicaid applicable
income level for the age of such child,
but not by more than 50 percentage
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points (expressed as a percentage of the
Federal poverty line); or

(B) Does not exceed the income level
specified for such child to be eligible
for medical assistance under the poli-
cies of the State plan under title XIX
on June 1, 1997.

(2) No other coverage and State mainte-
nance of effort. An optional targeted
low-income child is not covered under a
group health plan or health insurance
coverage, or would not be eligible for
Medicaid under the policies of the
State plan in effect on March 31, 1997;
except that, for purposes of this stand-
ard—

(i) A child shall not be considered to
be covered by health insurance cov-
erage based on coverage offered by the
State under a program in operation
prior to July 1, 1997 if that program re-
ceived no Federal financial participa-
tion;

(i) A child shall not be considered to
be covered under a group health plan or
health insurance coverage if the child
did not have reasonable geographic ac-
cess to care under that coverage.

(3) For purposes of this section, poli-
cies of the State plan under title XIX
plan include policies under a Statewide
demonstration project under section
1115(a) of the Act other than a dem-
onstration project that covered an ex-
panded group of eligible children but
that either—

(i) Did not provide inpatient hospital
coverage; or

(ii) Limited eligibility to children

previously enrolled in Medicaid, im-
posed premiums as a condition of ini-
tial or continued enrollment, and did
not impose a general time limit on eli-
gibility.
[43 FR 45218, Sept. 29, 1978, as amended at 45
FR 24887, Apr. 11, 1980; 46 FR 47989, Sept. 30,
1981; 58 FR 4934, Jan. 19, 1993; 66 FR 2668, Jan.
11, 2001]

§436.10 State plan requirements.

A State plan must—

(a) Provide that the requirements of
this part are met; and

(b) Specify the groups to whom Med-
icaid is provided, as specified in sub-
parts B, C, and D of this part, and the
conditions of eligibility for individuals
in those groups.

42 CFR Ch. IV (10-1-03 Edition)

Subpart B—Mandatory Coverage
of the Categorically Needy

§436.100 Scope.

This subpart prescribes requirements
for coverage of categorically needy in-
dividuals.

§436.110 Individuals
assistance.

receiving cash

(a) A Medicaid agency must provide
Medicaid to individuals receiving cash
assistance under OAA, AFDC, AB,
APTD, or AABD.

(b) For purposes of this section, an
individual is receiving cash assistance
if his needs are considered in deter-
mining the amount of the payment.
This includes an individual whose pres-
ence in the home is considered essen-
tial to the well-being of a recipient
under the State’s plan for OAA, AFDC,
AB, APTD, or AABD if that plan were
as broad as allowed under the Act for
FFP.

§436.111 Individuals who are not eligi-
ble for cash assistance because of a
requirement not applicable under
Medicaid.

(@) The agency must provide Med-
icaid to individuals who would be eligi-
ble for OAA, AB, APTD, or AABD ex-
cept for an eligibility requirement used
in those programs that is specifically
prohibited under title XIX of the Act.

(b) The agency also must provide
Medicaid to:

(1) Individuals denied AFDC solely
because of policies requiring the deem-
ing of income and resources of the fol-
lowing individuals who are not in-
cluded as financially responsible rel-
atives under section 1902(a)(17)(D) of
the Act:

(i) Stepparents who are not legally
liable for support of stepchildren under
a State law of general applicability;

(i) Grandparents

(iii) Legal guardians;

(iv) Aliens sponsors who are not orga-
nizations; and

(v) Siblings.

(2) [Reserved]

[58 FR 4934, Jan. 19, 1993, as amended at 59
FR 43053, Aug. 22, 1994]
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§436.112 Individuals who would be eli-
gible for cash assistance except for
increased OASDI under Pub. L. 92-
336 (July 1, 1972).

The agency must provide Medicaid to
individuals who meet the following
conditions:

(a) In August 1972, the individual was
entitled to OASDI and—

(1) He was receiving cash assistance;
or

(2) He would have been eligible for
cash assistance if he had applied, and
the Medicaid plan covered this optional
group; or

(3) He would have been eligible for
cash assistance if he were not in a med-
ical institution or intermediate care
facility, and the Medicaid plan covered
this optional group.

(b) The individual would currently be
eligible for cash assistance except that
the increase in OASDI under Pub. L.
92-336 raised his income over the limit
allowed under the cash assistance pro-
gram. This includes an individual
who—

(1) Meets all current requirements for
cash assistance except for the require-
ment to file an application; or

(2) Would meet all current require-
ments for cash assistance if he were
not in a medical institution or inter-
mediate care facility, and the Medicaid
plan covers this optional group.

§436.114 Individuals deemed to be re-
ceiving AFDC.

(a) The Medicaid agency must pro-
vide Medicaid to individuals deemed to
be receiving AFDC, as specified in this
section.

(b) The State must deem individuals
to be receiving AFDC who are denied a
cash payment from the title IV-A
State agency solely because the
amount of the AFDC payment would be
less than $10.

(c) The State may deem participants
in a work supplementation program to
be receiving AFDC under section 414(g)
of the Act. This section permits States,
for purposes of title XIX, to deem an
individual and any child or relative of
the individual (or other individual liv-
ing in the same household) to be re-
ceiving AFDC, if the individual—

§436.114

(1) Participates in a State-operated
work supplementation program under
section 414 of the Act; and

(2) Would be eligible for an AFDC
cash payment if the individual were
not participating in the work sup-
plementation program.

(d) The State must deem to be receiv-
ing AFDC those individuals who are de-
nied AFDC payments from the title 1V-
A State agency solely because that
agency is recovering an overpayment.

(e) The State must deem to be receiv-
ing AFDC individuals described in sec-
tion 473(a)(1) of the Act—

(1) For whom an adoption assistance
agreement is in effect under title IV-E
of the Act, whether or not adoption as-
sistance is being provided or an inter-
locutory or other judicial decree of
adoption has been issued; or

(2) For whom foster care mainte-
nance payments are made under title
IV-E of the Act.

(f) The State must deem an indi-
vidual to be receiving AFDC if a new
collection or increased collection of
child or spousal support under title I\V-
D of the Social Security Act results in
the termination of AFDC eligibility in
accordance with section 406(h) of the
Social Security Act. States must con-
tinue to provide Medicaid for four con-
secutive calendar months, beginning
with the first month of AFDC ineligi-
bility, to each dependent child and
each relative with whom such a child is
living (including the eligible spouse of
such relative as described in section
406(b) of the Social Security Act) who:

(1) Becomes ineligible for AFDC on or
after August 16, 1984; and

(2) Has received AFDC for at least
three of the six months immediately
preceding the month in which the indi-
vidual becomes ineligible for AFDC;
and

(3) Becomes ineligible for AFDC
wholly or partly as a result of the initi-
ation of or an increase in the amount
of a child or spousal support collection
under title IV-D.

(9)(1) Except as provided in para-
graph (g)(2) of this section, individuals
who are eligible for extended Medicaid
lose this coverage if they move to an-
other State during the 4-month period.
However, if they move back to and re-
establish residence in the State in
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which they have extended coverage,
they are eligible for any of the months
remaining in the 4-month period in
which they are residents of the State.

(2) If a State has chosen in its State
plan to provide Medicaid to non-resi-
dents, the State may continue to pro-
vide the 4-month extended benefits to
individuals who have moved to another
State.

(h) For purposes of paragraph (f) of
this section:

(1) The new collection or increased
collection of child or spousal support
results in the termination of AFDC eli-
gibility when it actively causes or con-
tributes to the termination. This oc-
curs when:

(i) The change in support collection
in and of itself is sufficient to cause in-
eligibility. This rule applies even if the
support collection must be added to
other, stable income. It also applies
even if other independent factors, alone
or in combination with each other,
might simultaneously cause ineligi-
bility; or

(ii) The change in support contrib-
utes to ineligibility but does not by
itself cause ineligibility. Ineligibility
must result when the change in sup-
port is combined with other changes in
income or changes in other cir-
cumstances and the other changes in
income or circumstances cannot alone
or in combination result in termi-
nation without the change in support.

(2) In cases of increases in the
amounts of both the support collec-
tions and earned income, eligibility
under this section does not preclude
eligibility under 45 CFR 233.20(a)(14) or
section 1925 of the Social Security Act
(which was added by section 303(a) of
the Family Support Act of 1988 (42
U.S.C. 1396r-6)). Extended periods re-
sulting from both an increase in the
amount of the support collection and
from an increase in earned income
must run concurrently.

[46 FR 47989, Sept. 30, 1981, as amended at 52
FR 43072, Nov. 9, 1987; 52 FR 48438, Dec. 22,
1987; 55 FR 48610, Nov. 21, 1990; 59 FR 59377,
Nov. 17, 1994]
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§436.116 Families terminated from
AFDC because of increased earn-
ings or hours of employment.

(a) If a family loses AFDC solely be-
cause of increased income from em-
ployment or increased hours of employ-
ment, the agency must continue to
provide Medicaid for 4 months to all
members of the family if—

(1) The family received AFDC in any
3 or more months during the 6-month
period immediately before the month
in which it became ineligible for
AFDC; and

(2) At least one member of the family
is employed throughout the 4-month
period, although this need not be the
same member for the whole period.

(b) The 4 calendar month period be-
gins on the date AFDC is terminated. If
AFDC benefits are terminated retro-
actively, the 4 calendar month period
also begins retroactively with the first
month in which AFDC was erroneously
paid.

[43 FR 45218, Sept. 29, 1978, as amended at 45
FR 24887, Apr. 11, 1980]

§436.118 Children for whom adoption
assistance or foster care mainte-
nance payments are made.

The agency must provide Medicaid to
children for whom adoption assistance
or foster care maintenance payments
are made under title IV-E of the Act.

[47 FR 28656, July 1, 1982]

§436.120 Qualified pregnant women
and children who are not qualified
family members.

(a) The Medicaid agency must pro-
vide Medicaid to a pregnant woman
whose pregnancy has been medically
verified and who—

(1) Would be eligible for an AFDC
cash payment (or would be eligible for
an AFDC cash payment if coverage
under the State’s AFDC plan included
the AFDC-unemployed parents pro-
gram) if her child had been born and
was living with her in the month of
payment;

(2) Is a member of a family that
would be eligible for an AFDC cash

172



Centers for Medicare & Medicaid Services, HHS

payment if the State’s AFDC plan in-
cluded an AFDC-unemployed parents
program; or

(3) Meets the income and resource re-
quirements of the State’s approved
AFDC plan. In determining whether
the woman meets the AFDC income
and resource requirements, the unborn
child or children are considered mem-
bers of the household, and the woman’s
family is treated as though deprivation
exists.

(b) The provisions of paragraphs (a)
(1) and (2) of this section are effective
October 1, 1984. The provisions of para-
graph (a)(3) of this section are effective
July 1, 1986.

(c) The agency must provide Med-
icaid to children who meet all of the
following criteria:

(1) They are born after September 30,
1983;

(2) Effective October 1, 1988, they are
under age 6 (or if designated by the
State, any age that exceeds age 6 but
does not exceed age 8), and effective
October 1, 1989 they are under age 7 (or
if designated by the State, any age
that exceeds age 7 but does not exceed
age 8); and

(3) They meet the income and re-
source requirements of the State’s ap-
proved AFDC plan.

[52 FR 43072, Nov. 9, 1987, as amended at 55
FR 48610, Nov. 21, 1990; 58 FR 48614, Sept. 17,
1993]

§436.121 Qualified family members.

(a) Definition. A qualified family mem-
ber is any member of a family, includ-
ing pregnant women and children eligi-
ble for Medicaid under §436.120 of this
subpart, who would be receiving AFDC
cash benefits on the basis of the unem-
ployment of the principal wage earner
under section 407 of the Act had the
State not chosen to place time limits
on those benefits as permitted under
section 407(b)(2)(B)(i) of the Act.

(b) State plan requirement. The State
plan must provide that the State
makes Medicaid available to any indi-
vidual who meets the definition of
“‘qualified family member’’ as specified
in paragraph (a) of this section.

§436.128

(c) Applicability. The provisions in
this section are applicable from Octo-
ber 1, 1992, through September 30, 1998.

[58 FR 48614, Sept. 17, 1993]

§436.122 Pregnant women eligible for
extended coverage.

(a) The Medicaid agency must pro-
vide categorically needy Medicaid eli-
gibility for an extended period fol-
lowing termination of pregnancy to
women who, while pregnant, applied
for, were eligible for, and received Med-
icaid services on the day that their
pregnancy ends. This period extends
from the last day of pregnancy through
the end of the month in which a 60-day
period, beginning on the last day of the
pregnancy, ends. Eligibility must be
provided, regardless of changes in the
woman’s financial circumstances that
may occur within this extended period.
These pregnant women are eligible for
the extended period for all services
under the plan that are pregnancy-re-
lated (as defined in §440.210(c)(1) of this
subchapter).

(b) The provisions of paragraph (a) of
this section apply to Medicaid fur-
nished on or after April 7, 1986.

[55 FR 48610, Nov. 21, 1990]

§436.124

(a) The Medicaid agency must pro-
vide categorically needy Medicaid eli-
gibility to a child born to a woman who
is eligible for and receiving Medicaid
on the date of the child’s birth. The
child is deemed to have applied and
been found eligible for Medicaid on the
date of birth and remains eligible as
categorically needy for one year so
long as the woman remains eligible and
the child is a member of the woman’s
household. If the mother’s basis of eli-
gibility changes to medically needy,
the child is eligible as medically needy
under §436.301(b)(1)(iii).

(b) The requirements under para-
graph (a) of this section apply to chil-
dren born on or after October 1, 1984.

[52 FR 43073, Nov. 9, 1987; 52 FR 48438, Dec. 22,

1987]

§436.128 Coverage for certain quali-
fied aliens.

The agency must provide the services
necessary for the treatment of an

Newborn children.
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emergency medical condition as de-
fined in §440.255(c) of this chapter to
those aliens described in §436.406(c) of
this subpart.

[55 FR 36820, Sept. 7, 1990]

Subpart C—Options for Coverage
as Categorically Needy

§436.200 Scope.

This subpart specifies options for
coverage of individuals as categorically
needy.

§436.201 Individuals included in op-
tional groups.

(a) The agency may choose to cover
as optional categorically needy any
group or groups of the following indi-
viduals who are not receiving cash as-
sistance and who meet the appropriate
eligibility criteria for groups specified
in the separate sections of this subpart:

(1) Aged individuals (65 years of age

or older);

(2) Blind individuals (as defined in
§436.530);

(3) Disabled individuals (as defined in
§436.541);

(4) Individuals under age 21 (or, at
State option), under age 20, 19, or 18) or
reasonable classifications of these indi-
viduals;

(5) Specified relatives under section
406(b)(1) of the Act who have in their
care an individual who is determined to
be dependent) as specified in §436.510;

(6) Pregnant women; and

(7) Essential spouses specified under
§436.230.

(b) If the agency provides Medicaid to
any individual in an optional group
specified in paragraph (a) of this sec-
tion, the agency must provide Medicaid
to all individuals who apply and are
found eligible to be members of that
group.

[58 FR 4934, Jan. 19, 1993]
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OPTIONS FOR COVERAGE OF FAMILIES
AND CHILDREN AND AGED, BLIND, AND
DISABLED  INDIVIDUALS, INCLUDING
PREGNANT WOMEN

§436.210 Individuals who meet the in-
come and resource requirements of
the cash assistance programs.

The agency may provide Medicaid to
any group or groups of individuals
specified under §436.201(a)(1), (a)(2),
@@®), @B), and (a)(6) who are not
mandatory categorically needy and
who meet the income and resource re-
quirements of the appropriate cash as-
sistance program for their status (that
is, OAA, AFDC, AB, APTD, or AABD).

[58 FR 4935, Jan. 19, 1993]

§436.211 Individuals who would be eli-
gible for cash assistance if they
were not in medical institutions.

The agency may provide Medicaid to
any group or groups of individuals
specified in §436.201(a) who are in title
XIX reimbursable medical institutions
and who:

(a) Are ineligible for the cash assist-
ance program appropriate for their sta-
tus (that is, OAA, AFDC, AB, APTD, or
AABD) because of lower income stand-
ards used under the program to deter-
mine eligibility for institutionalized
individuals; but

(b) Would be eligible for aid or assist-
ance under the State’s approved plan
under OAA, AFDC, AB, APTD, or
AABD if they were not institutional-
ized.

[58 FR 4935, Jan. 19, 1993]

§436.212 Individuals who would be eli-
gible for cash assistance if the State
plan for OAA, AFDC, AB, APTD, or
AABD were as broad as allowed
under the Act.

(a) The agency may provide Medicaid
to any group or groups of individuals
specified under §436.201(a) who:

(1) Would be eligible for OAA, AFDC,
AB, APTD, or AABD if the State’s plan
under those programs included individ-
uals whose coverage under title I, 1V-
A, X, X1V, or XVI of the Act is optional
(for example, the agency may provide
Medicaid to individuals who are 18
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years of age and who are attending sec-
ondary school full-time and are ex-
pected to complete their education be-
fore age 19, even though the State’s
AFDC plan does not include them); or

(2) Would qualify for OAA, AFDC,
AB, APTD, or AABD if the State’s plan
under those programs did not contain
eligibility requirements more restric-
tive than, or in addition to, those re-
quired under the appropriate title of
the Act. (For example, the agency may
provide Medicaid to individuals who
would meet the Federal definition of
disability, 45 CFR 233.80, but who do
not meet the State’s more restrictive
definitions.)

(b) The agency may cover one or
more optional groups under any of the
titles of the Act without covering all
such groups.

[43 FR 45218, Sept. 29, 1978, as amended at 45
FR 24887, Apr. 11, 1980; 46 FR 47990, Sept. 30,
1981; 58 FR 4935, Jan. 19, 1993]

§436.217 Individuals receiving home
and community-based services.

The agency may provide Medicaid to
any group or groups of individuals in
the community who meet the following
requirements:

(@) The group would be eligible for
Medicaid if institutionalized.

(b) In the absence of home and com-
munity-based services under a waiver
granted under part 441—

(1) Subpart G of this subchapter, the
group would otherwise require the level
of care furnished in a hospital, NF, or
an ICF/MR; or

(2) Subpart H of this subchapter, the
group would otherwise require the level
of care furnished in a NF and are age 65
or older.

(c) The group receives the waivered
services.

[57 FR 29155, June 30, 1992]

§436.220 Individuals who would meet
the income and resource require-
ments under AFDC if child care
costs were paid from earnings.

(a) The agency may provide Medicaid
to any group or groups of individuals
specified under §436.201(a)(4), (a)(5), and
(a)(6) who would meet the income and
resource requirements under the
State’s AFDC plan if their work-re-
lated child care costs were paid from

§436.222

their earnings rather than by a State
agency as a service expenditure.

(b) The agency may use this option
only if the State’s AFDC plan deducts
work-related child care costs from in-
come to determine the amount of
AFDC.

[43 FR 45218, Sept. 29, 1978, as amended at 58
FR 4935, Jan. 19, 1993]

§436.222 Individuals under age 21 who
meet the income and resource re-
quirements of AFDC.

(a) The agency may provide Medicaid
to individuals under age 21 (or at State
option, under age 20, 19, or 18) or rea-
sonable categories of these individuals
as specified in paragraph (b) of this sec-
tion, who are not receiving cash assist-
ance but who meet the income and re-
source requirements of the State’s ap-
proved AFDC plan.

(b) The agency may cover all individ-
uals described in paragraph (a) of this
section or reasonable classifications of
those individuals. Examples of reason-
able classifications are as follows:

(1) Individuals in foster homes or pri-
vate institutions for whom a public
agency is assuming a full or partial fi-
nancial responsibility. If the agency
covers these individuals, it may also
provide Medicaid to individuals of the
same age in foster homes or private in-
stitutions by private nonprofit agen-
cies.

(2) Individuals in adoptions sub-
sidized in full or in part by a public
agency.

(3) Individuals in nursing facilities
when nursing facility services are pro-
vided under the plan to individuals
within the age group selected under
this provision. If the agency covers
these individuals, it may also provide
Medicaid to individuals in inter-
mediate care facilities for the mentally
retarded.

(4) Individuals receiving active treat-
ment as inpatients in psychiatric fa-
cilities or programs, if inpatient psy-
chiatric services for individuals under
21 are provided under the plan.

[46 FR 47990, Sept. 30, 1981, as amended at 58
FR 4935, Jan. 19, 1993]
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§436.224 Individuals under age 21 who
are under State adoption assistance
agreements.

(a) The agency may provide Medicaid
to individuals under the age of 21 (or,
at State option, age 20, 19, or 18)—

(1) For whom an adoption agreement
(other than an agreement under title
IV-E) between the State and adoptive
parent(s) is in effect;

(2) Who, the State agency responsible
for adoption assistance has determined,
cannot be placed with adoptive parents
without Medicaid because the child has
special needs for medical or rehabilita-
tive care; and

(3) Who meet either of the following:

(i) Were eligible for Medicaid under
the State plan before the adoption
agreement was entered into; or

(if) Would have been eligible for Med-
icaid before the adoption agreement
was entered into, if the eligibility
standards and methodologies of the fos-
ter care program were used without
employing the threshold title IV-A eli-
gibility determination.

(b) For adoption assistance agree-
ments entered into before April 7,
1986—

(1) The agency must deem the re-
quirements of paragraph (a)(1) and (2)
of this section to be met if the State
adoption assistance agency determines
that—

(i) At the time of the adoption place-
ment, the child had special needs for
medical or rehabilitative care that
made the child difficult to place; and

(i) There is in effect an adoption as-
sistance agreement between the State
and the adoptive parent(s).

(2) The agency must deem the re-
quirements of paragraph (a)(3) of this
section to be met if the child was found
by the State to be eligible for Medicaid
before the adoption assistance agree-
ment was entered into.

[55 FR 48610, Nov. 21, 1990]

§436.229 Optional targeted low-income
children.

The agency may provide Medicaid
to—

(a) All individuals under age 19 who
are optional targeted low-income chil-
dren as defined in §436.3; or

42 CFR Ch. IV (10-1-03 Edition)

(b) Reasonable categories of these in-
dividuals.

[66 FR 2668, Jan. 11, 2001]

OPTIONS FOR COVERAGE OF THE AGED,
BLIND, AND DISABLED

§436.230 Essential spouses of aged,
blind, or disabled individuals re-
ceiving cash assistance.

The agency may provide Medicaid to
the spouse of an individual receiving
OAA, AB, APTD, or AABD, if—

(a) The spouse is living with the indi-
vidual receiving cash assistance;

(b) The cash assistance agency has
determined that the spouse is essential
to the well-being of the individual and
has considered the spouse’s needs in de-
termining the amount of cash assist-
ance provided to the individual.

Subpart D—Optional Coverage of
the Medically Needy
§436.300 Scope.

This subpart specifies the option for
coverage of medically needy individ-
uals.

§436.301 General rules.
(a) A Medicaid agency may provide

Medicaid to individuals specified in
this subpart who:

(1) Either:

(i) Have income that meets the

standard in §436.811; or

(i) If their income is more than al-
lowed under the standard, have in-
curred medical expenses at least equal
to the difference between their income
and the applicable income standards;
and

(2) Have resources that meet the
standard in §§436.840 and 436.843.

(b) If the agency chooses this option,
the following provisions apply:

(1) The agency must provide Med-
icaid to the following individuals who
meet the requirements of paragraph (a)
of this section:

(i) All pregnant women during the
course of their pregnancy who, except
for income and resources, would be eli-
gible for Medicaid as mandatory or op-
tional categorically needy under sub-
parts B and C of this part;
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(ii) All individuals under 18 years of
age who, except for income and re-
sources, would be eligible for Medicaid
as mandatory categorically needy
under subpart B of this part;

(iii) All newborn children born on or
after October 1, 1984, to a woman who is
eligible as medically needy and receiv-
ing Medicaid on the date of the child’s
birth. The child is deemed to have ap-
plied and been found eligible for Med-
icaid on the date of birth and remains
eligible as medically needy for ne year
so long as the woman remains eligible
and the child is a member of the wom-
an’s household. If the woman’s basis of
eligibility changes to categorically
needy, the child is eligible as categori-
cally needy under §436.124. The woman
is considered to remain eligible if she
meets the spend-down requirements in
any consecutive budget period fol-
lowing the birth of the child.

(iv) Women who, while pregnant, ap-
plied for, were eligible for, and received
Medicaid services as medically needed
on the day that their pregnancy ends.
The agency must provide medically
needy eligibility to these women for an
extended period following termination
of pregnancy. This period begins on the
last day of the pregnancy and extends
through the end of the month in which
a 60-day period following termination
of pregnancy ends. Eligibility must be
provided, regardless of changes in the
women’s financial circumstances that
may occur within this extended period.
These women are eligible for the ex-
tended period for all services under the
plan that are pregnancy-related (as de-
fined in §440.210(c)(1) of this sub-
chapter).

(2) The agency may provide Medicaid
to any or all of the following groups of
individuals:

(i) Individuals under age 21 (§436.308).

(i) Specified relatives (§436.310).

(iii) Aged (§436.320).

(iv) Blind (§436.321).

(v) Disabled (§436.322).

(3) If the agency provides Medicaid to
any individual in a group specified in
paragraph (b)(2) of this section, the
agency must provide Medicaid to all

§436.308

individuals eligible to be members of
that group.

[46 FR 47990, Sept. 30, 1981; 46 FR 54743, Nov.
4, 1981, as amended at 52 FR 43073, Nov. 9,
1987; 55 FR 48610, Nov. 21, 1990; 58 FR 4935,
Jan. 19, 1993]

§436.308 Medically needy coverage of
individuals under age 21.

(a) If the agency provides Medicaid to
the medically needy, it may provide
Medicaid to individuals under age 21
(or at State option, under age 20, 19, or
18) as specified in paragraph (b) of this
section:

(1) Who would not be covered under
the mandatory medically needy group
of individuals under 18 under
§436.301(b)(1)(ii); and

(2) Who meet the income and re-
source requirements of subpart | of this
part.

(b) The agency may cover all individ-
uals in paragraph (a) of this section or
individuals in reasonable classifica-
tions. Examples of reasonable classi-
fications are as follows:

(1) Individuals in foster homes or pri-
vate institutions for whom a public
agency is assuming a full or partial fi-
nancial responsibility. If the agency
covers these individuals, it may also
provide Medicaid to individuals placed
in foster homes or private institutions
by private nonprofit agencies.

(2) Individuals in adoptions sub-
sidized in full or in part by a public
agency.

(3) Individuals in nursing facilities
when nursing facility services are pro-
vided under the plan to individuals
within the age group selected under
this provision. When the agency covers
such individuals, it may also provide
Medicaid to individuals in inter-
mediate care facilities for the mentally
retarded.

(4) Individuals receiving active treat-
ment as inpatients in psychiatric fa-
cilities or programs, if inpatient psy-
chiatric services for individuals under
21 are provided under the plan.

[46 FR 47990, Sept. 30, 1981, as amended at 58
FR 4935, Jan. 19, 1993]
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§436.310 Medically needy coverage of
specified relatives.

(a) If the agency provides for the
medically needy, it may provide Med-
icaid to specified relatives, defined in
paragraph (b) of this section, who meet
the income and resource requirements
of subpart | of this part.

(b) Specified relatives means individ-
uals who:

(1) Are listed under section 406(b)(1)
of the Act and in 45 CFR
233.90(c)(1)(v)(A); and

(2) Have in their care an individual
who is determined to be (or would, if
needy, be) dependent, as specified in
§436.510.

[58 FR 4936, Jan. 19, 1993]

§436.320 Medically needy coverage of
the aged.

If the agency provides Medicaid to
the medically needy, it may provide
Medicaid to individuals who—

(a) Are 65 years of age and older, as
provided for in §436.520; and

(b) Meet the income and resource re-
quirements of subpart | of this part.

[46 FR 47991, Sept. 30, 1981]

§436.321 Medically needy coverage of
the blind.

If the agency provides Medicaid to
the medically needy, it may provide
Medicaid to blind individuals who
meet—

(a) The requirements for blindness, as
specified in §§436.530 and 436.531; and

(b) The income and resource require-
ments of subpart | of this part.

[46 FR 47991, Sept. 30, 1981]

§436.322 Medically needy coverage of
the disabled.

If the agency provides Medicaid to
the medically needy, it may provide
Medicaid to disabled individuals who
meet—

(@) The requirements for disability,
as specified in §8436.540 and 436.541; and

(b) The income and resource require-
ments of subpart | of this part.

[46 FR 47991, Sept. 30, 1981]

§436.330 Coverage for certain aliens.

If an agency provides Medicaid to the
medically needy, it must provide the

42 CFR Ch. IV (10-1-03 Edition)

services necessary for the treatment of
an emergency medical condition, as de-
fined in §440.255(c) of this chapter to
those aliens described in §436.406(c) of
this subpart.

[55 FR 36820, Sept. 7, 1990]

Subpart E—General Eligibility
Requirements

§436.400 Scope.

This subpart prescribes general re-
quirements for determining the eligi-
bility of both categorically needy and
medically needy individuals specified
in subparts B, C, and D of the part.

§436.401 General rules.

(a) The agency may not impose any
eligibility requirement that is prohib-
ited under title XIX.

(b) The agency must base any op-
tional group covered under subparts B
and C of this part on reasonable classi-
fications that do not result in arbi-
trary or inequitable treatment of indi-
viduals and groups and are consistent
with the objectives of title XIX.

(c) The agency must not use require-
ments for determining eligibility for
optional coverage groups that are more
restrictive than those used under the
State plans for OAA, AFDC, AB, APTD,
or AABD.

§436.402 [Reserved]

§436.403 State residence.

(a) Requirement. The agency must
provide Medicaid to eligible residents
of the State, including residents who
are absent from the State. The condi-
tions under which payment for service
is provided to out-of-State residents
are set forth in §431.52 of this chapter.

(b) Definition. For purposes of this
section—Institution has the same mean-
ing as Institution and Medical institu-
tion, as defined in §435.1009 of this chap-
ter. For purposes of State placement,
the term also includes ‘‘foster care
homes”’, licensed as set forth in 45 CFR
1355.20, and providing food, shelter and
supportive services to one or more per-
sons unrelated to the proprietor.
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(c) Incapability of indicating intent.
For purposes of this section, an indi-
vidual is considered incapable of indi-
cating intent if the individual—

(1) Has an 1.Q. of 49 or less or has a
mental age of 7 or less, based on tests
acceptable to the mental retardation
agency in the State;

(2) Is judged legally incompetent; or

(3) Is found incapable of indicating
intent based on medical documentation
obtained from a physician, psycholo-
gist, or other person licensed by the
State in the field of mental retarda-
tion.

(d) Who is a State resident. A resident
of a State is any individual who:

(1) Meets the conditions in para-
graphs (e) through (h) of this section;
or

(2) Meets the criteria specified in an
interstate agreement under paragraph
(J) of this section.

(e) Placement by a State in an out-of-
state institution—(1) General rule. Any
agency of the State, including an enti-
ty recognized under State law as being
under contract with the State for such
purposes, that arranges for an indi-
vidual to be placed in an institution lo-
cated in another State, is recognized as
acting on behalf of the State in making
a placement. The State arranging or
actually making the placement is con-
sidered as the individual’s State of res-
idence.

(2) Any action beyond providing in-
formation to the individual and the in-
dividual’s family would constitute ar-
ranging or making a State placement.
However, the following actions do not
constitute State placement:

(i) Providing basic information to in-
dividuals about another State’s Med-
icaid program, and information about
the availability of health care services
and facilities in another State.

(i) Assisting an individual in locat-
ing an institution in another State pro-
vided the individual is capable of indi-
cating intent and independently de-
cides to move.

(3) When a competent individual
leaves the facility in which the indi-
vidual is placed by a State, that indi-
vidual’s State of residency for Med-
icaid purposes is the State where the
individual is physically located.

§436.403

(4) Where placement is initiated by a
State because the State lacks a suffi-
cient number of appropriate facilities
to provide services to its residents, the
State making the placement is the in-
dividual’s State of residence for Med-
icaid purposes.

() Individuals receiving title IV-E pay-
ments. For individuals of any age who
are receiving Federal payment for fos-
ter care and adoption assistance under
title IV-E of the Social Security Act,
the State of residence is the State
where the child lives.

(g) Individuals under age 21. (1) For
any individual who is emancipated
from his or her parents or who is mar-
ried and capable of indicating intent,
the State of residence is the State
where the individual is living with the
intention to remain there permanently
or for an indefinite period.

(2) For any individual not residing in
an institution as defined in paragraph
(b) whose Medicaid eligibility is based
on blindness or disability, the State of
residence is the State in which the in-
dividual is living.

(3) For any other non-institutional-
ized individual not subject to para-
graph (h)(1) or (h)(2) of this section, the
State of residence is determined in ac-
cordance with 45 CFR 233.40, the rules
governing residence under the AFDC

program.
(4) For any institutionalized indi-
vidual who is neither married nor

emancipated, the State of residence
is—

(i) The parents’ or legal guardian’s
current State of residence at the time
of placement; or

(ii) The current State of residence of
the parent or legal guardian who files
the application, if the individual is in-
stitutionalized in that State. If a legal
guardian has been appointed and the
parental rights are terminated, the
State of residence of the guardian is
used instead of the parent’s.

(iii) The State of residence of the in-
dividual or party who files an applica-
tion is used if the individual has been
abandoned by his or her parent(s), does
not have a legal guardian and is insti-
tutionalized in that State.

(h) Individuals age 21 and over. (1) For
any individual not residing in an insti-
tution as defined in paragraph (b), the
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State of residence is the State where
the individual is—

(i) Living with the intention to re-
main there permanently or for an in-
definite period (or if incapable of stat-
ing intent, where the individual is liv-
ing); or

(i) Living and which the individual
entered with a job commitment or
seeking employment (whether or not
currently employed).

(2) For any institutionalized indi-
vidual who became incapable of indi-
cating intent before age 21, the State of
residence is—

(i) That of the parents applying for
Medicaid on the individual’s behalf, if
the parents reside in separate States;

(if) The parent’s or legal guardian’s
State of residence at the time of place-
ment; or

(iii) The current State of residence of
the parent or legal guardian who files
the application, if the individual is in-
stitutionalized in that State. If a legal
guardian has been appointed and paren-
tal rights are terminated, the State of
residence of the guardian is used in-
stead of the legal parent’s.

(iv) The State of residence of the in-
dividual or party who files an applica-
tion is used if the individual has been
abandoned by his or her parent(s), does
not have a legal guardian and is insti-
tutionalized in that State.

(3) For any institutionalized indi-
vidual who became incapable of indi-
cating intent at or after age 21, the
State of residence is the State in which
the individual is physically present, ex-
cept where another State makes a
placement.

(4) For any other institutionalized in-
dividual, the State of residence is the
State where the individual is living
with the intention to remain there per-
manently or for an indefinite period.

(i) Specific prohibitions. (1) The agency
may not deny Medicaid eligibility be-
cause an individual has not resided in
the State for a specified period.

(2) The agency may not deny Med-
icaid eligibility to an individual in an
institution, who satisfies the residency
rules set forth in this section, on the
grounds that the individual did not es-
tablish residence in the State before
entering the institution.

42 CFR Ch. IV (10-1-03 Edition)

(3) The agency may not deny or ter-
minate a resident’s Medicaid eligibility
because of that person’s temporary ab-
sence from the State if the person in-
tends to return when the purpose of the
absence has been accomplished, unless
another State has determined that the
person is a resident there for purposes
of Medicaid.

(J) Interstate agreements. A State may
have a written agreement with another
State setting forth rules and proce-
dures resolving cases of disputed resi-
dency. These agreements may establish
criteria other than those specified in
paragraphs (c) through (h) of this sec-
tion, but must not include criteria that
result in loss of residency in both
States or that are prohibited by para-
graph (i) of this section. The agree-
ments must contain a procedure for
providing Medicaid to individuals pend-
ing resolution of the case.

States may use interstate agreements
for purposes other than cases of dis-
puted residency to facilitate adminis-
tration of the program, and to facili-
tate the placement and adoption of
title IV-E individuals when the child
and his or her adoptive parent(s) move
into another State.

(k) Continued Medicaid for institu-
tionalized recipients. An agency is pro-
viding Medicaid to an institutionalized
recipient who, as a result of this sec-
tion, would be considered a resident of
a different State—

(1) The agency must continue to pro-
vide Medicaid to that recipient from
June 24, 1983 until July 5, 1984 unless it
makes arrangements with another
State of residence to provide Medicaid
at an earlier date; and

(2) Those arrangements must not in-
clude provisions prohibited by para-
graph (g) of this section.

(I) Cases of disputed residency. Where
two or more States cannot resolve
which State is the State of residence,
the State where the individual is phys-
ically located is the State of residence.

[49 FR 13533, Apr. 5, 1984, as amended at 55
FR 48610, Nov. 21, 1990]

§436.404 Applicant’s
egory.

The agency must allow an individual

who would be eligible under more than

choice of cat-
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one category to have his eligibility de-
termined for the category he selects.

§436.406 Citizenship and alienage.

(a) The agency must provide Med-
icaid to otherwise eligible residents of
the United States who are—

(1) Citizens; or

(2) Aliens lawfully admitted for per-
manent residence or permanently re-
siding in the United States under color
of law, as defined in §436.408 of this
part;

(3) Aliens granted lawful temporary
resident status under sections 245A and
210A of the Immigration and Nation-
ality Act if the individual is aged,
blind, or disabled as defined in section
1614(a)(1) of the Act, under 18 years of
age, or a Cuban/Haitian entrant as de-
fined in section 501 (e)(1) and (2)(A) of
Pub. L. 96-422; or

(4) Aliens granted lawful temporary
resident status under section 210 of the
Immigration and Nationality Act un-
less the alien would, but for the 5-year
bar to receipt of AFDC contained in
such section, be eligible for AFDC.

(b) The agency must only provide
emergency services (as defined for pur-
poses of section 1916(a)(2)(D) of the So-
cial Security Act), and services for
pregnant women as defined in section
1916(a)(2)(B) of the Social Security Act
to otherwise eligible residents of the
United States not described in para-
graphs (a)(3) and (a)(4) of this section
who have been granted lawful tem-
porary or lawful permanent resident
status under section 245A, 210 or 210A
of the Immigration and Nationality
Act for five years from the date lawful
temporary resident status was granted.

(c) The agency must provide payment
for the services described in §440.255 to
residents of the State who otherwise
meet the eligibility requirements of
the State plan (except for receipt of
AFDC, SSI, or State Supplementary
payments and the presentation of a so-
cial security number) but who do not
meet the requirements of paragraph (a)
of this section.

(d) The limitations on eligibility set
forth in paragraph (b) of this section do
not apply after 5 years from the date
this alien was granted lawful tem-
porary resident status.

[55 FR 36820, Sept. 7, 1990]

§436.408

§436.408 Categories of aliens who are
permanently residing in the United
States under color of law.

This section describes aliens that the
agency must accept as permanently re-
siding in the United States under color
of law and who may be eligible for
Medicaid.

(a) An individual may be eligible for
Medicaid if the individual is an alien
residing in the United States with the
knowledge and permission of the Immi-
gration and Naturalization Services
(INS) and the INS does not con-
template enforcing the alien’s depar-
ture. The INS does not contemplate en-
forcing the alien’s departure if it is the
policy or practice of INS not to enforce
the departure of aliens in the same cat-
egory, or if from all the facts and cir-
cumstances in the case it appears that
INS is otherwise permitting the alien
to reside in the United States
idefinitely, as determined by verifying
the alien’s status with INS.

(b) Aliens who are permanently resid-
ing in the United States under color of
law are listed below. None of the cat-
egories includes applicants for an Im-
migration and Naturalization Service
status other than those applicants list-
ed in paragraph (b)(6) of this section, or
those covered under paragraph (b)(16)
of this section. None of the categories
allows Medicaid eligibility for non-
immigrants: for example, students or
visitors. Also listed are the most com-
mon documents that the INS provides
to aliens in these categories.

(1) Aliens admitted to the United
States pursuant to 8 U.S.C. 1153(a)(7),
(section 203(a)(7) of the Immigration
and Nationality Act). Ask for a copy of
INS Form 1-94 endorsed ‘‘Refugee-con-
ditional Entry’’;

(2) Aliens, including Cuban/Haitian
entrants, paroled in the United States
pursuant to 8 U.S.C. 1182(d)(5) section
212(d)(5) of the Immigration and Na-
tionality Act). Ask for a copy of INS
Form 1-94 with notation that the alien
was paroled pursuant to section
212(d)(5) of the Immigration and Na-
tionality Act. For Cuban/Haitian en-
trants ask for a copy of INS Form 1-94
stamped Cuban/Haitian entrant (Status
Pending) reviewable January 15, 1981.
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(Although the forms bear this nota-
tion, Cuban/Haitian entrants are ad-
mitted under section 212(d)(5) of the
Immigration and Nationality Act.);

(3) Aliens residing in the United
States pursuant to an indefinite stay of
deportation. Ask for an Immigration
and Naturalization Service letter with
this information or INS Form 1-94 with
such a notation;

(4) Aliens residing in the United
States pursuant to an indefinite vol-
untary departure. Ask for an Immigra-
tion and Naturalization Service letter
or INS Form 1-94 showing that a vol-
untary departure has been granted for
an indefinite time period;

(5) Aliens on whose behalf an imme-
diate relative petition has been ap-
proved and their families covered by
the petition who are entitled to vol-
untary departure (under 8 CFR
242.5(a)(2)(vi)) and whose departure the
Immigration and Naturalization Serv-
ice does not contemplate enforcing.
Ask for a copy of INS Form 1-94 or INS
Form 1-210 or a letter showing this sta-
tus;

(6) Aliens who have filed applications
for adjustment of status pursuant to
section 245 of the Immigration and Na-
tionality Act (8 U.S.C. 1255) that the
Immigration and Naturalization Serv-
ice has accepted as ‘‘properly filed”
(within the meaning of 8 CFR 245.2(a)(1)
or (2)) and whose departure the Immi-
gration and Naturalization Service
does not contemplate enforcing. Ask
for a copy of INS Form 1-94 or 1-181 or
a passport properly endorsed,;

(7) Aliens granted stays of deporta-
tion by court order, statute or regula-
tion, or by individual determination of
the Immigration and Naturalization
Service pursuant to section 106 of the
Immigration and Nationality Act (8
U.S.C. 1105a) or relevant Immigration
and Naturalization Service instruc-
tions, whose departure that agency
does not contemplate enforcing. Ask
for a copy of INS Form 1-94 or a letter
from the Immigration and Naturaliza-
tion Service, or a copy of a court order
establishing the aliens’s status;

(8) Aliens granted asylum pursuant
to section 208 of the Immigration and
Nationality Act (8 U.S.C. 1158). Ask for
a copy of INS Form 1-94 and a letter es-
tablishing this status;
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(9) Aliens admitted as refugees pursu-
ant to section 207 of the Immigration
and Nationality Act (8 U.S.C. 1157) or
section 203(a)(7) of the Immigration
and Nationality Act (8 U.S.C.
1153(a)(7)). Ask for a copy of INS Form
1-94 properly endorsed;

(10) Aliens granted voluntary depar-
ture pursuant to section 242(b) of the
Immigration and Nationality Act (8
U.S.C. 1252(b)) or 8 CFR 242.5 whose de-
parture the Immigration and Natu-
ralization Service does not con-
template enforcing. Ask for a copy of
INS Form 1-94 or 1-210 bearing a depar-
ture date;

(11) Aliens granted deferred action
status pursuant to Immigration and
Naturalization Service Operations In-
struction 103.1(a)(ii) prior to June 15,
1984 or §242.1(a)(22) issued June 15, 1984
and later. Ask for a copy of INS Form
1-210 or a letter showing that departure
has been deferred;

(12) Aliens residing in the United
States under orders of supervision pur-
suant to section 242 of the Immigration
and Nationality Act (8 U.S.C. 1152(d)).
Ask for a copy of Form 1-220 B;

(13) Aliens who have entered and con-
tinuously resided in the United States
since before January 1, 1972 (or any
date established by section 249 of the
Immigration and Nationality Act, 8
U.S.C. 1259). Ask for any proof estab-
lishing this entry and continuous resi-
dence;

(14) Aliens granted suspension of de-
portation pursuant to section 244 of the
Immigration and Nationality Act (8
U.S.C. 1254) and whose departure the
Immigration and Naturalization Serv-
ice does not contemplate enforcing.
Ask for an order from the Immigration
judge;

(15) Aliens whose deportation has
been withheld pursuant to section
243(h) of the Immigration and Nation-
ality Act (8 U.S.C. 1253(h)). Ask for an
order from an immigration judge show-
ing that deportation has been withheld;
or

(16) Any other aliens living in the
United States with the knowledge and
permission of the Immigration and
Naturalization Service and whose de-
parture that agency does not con-
template enforcing, including perma-
nent non-immigrants as established by
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Public Law 99-239, and persons granted
Extended Voluntary Departure due to
conditions in the alien’s home country
based on a determination by the Sec-
retary of State.

[55 FR 36821, Sept. 7, 1990, as amended at 56
FR 10807, Mar. 14, 1991; 58 FR 4908, Jan. 19,
1993]

Subpart F—Categorical Require-
ments for Medicaid Eligibility

§436.500 Scope.

This subpart prescribes categorical
requirements for determining the eligi-
bility of both categorically needy and
medically needy individuals specified
in subparts B, C, and D of this part.

DEPENDENCY

§436.510 Determination
ency.

For families with dependent children
who are not receiving AFDC, the agen-
cy must use the definitions and proce-
dures used under the State’s AFDC
plan to determine whether—

(a) An individual is a dependent child
because he is deprived of parental sup-
port or care; and

(b) An individual is an eligible mem-
ber of a family with dependent chil-
dren.

[43 FR 45218, Sept. 29, 1978, as amended at 58
FR 4936, Jan. 19, 1993]

of depend-

AGE
§436.520 Age requirements
aged.

The agency must not impose an age
requirement of more than 65 years.

for the

[58 FR 4936, Jan. 19, 1993]

§436.522 Determination of age.

(a) In determining age, the agency
must use the common law method
(under which an age is reached the day
before the anniversary of birth) or the
popular usage method (under which a
specific age is reached on the anniver-
sary of birth), whichever is used under
the corresponding State plan for OAA,
AFDC, AB, APTD, or AABD.

(b) The agency may use an arbitrary
date, such as July 1, for determining an

§436.540

individual’s age if the year, but not the
month, of his birth is known.

[58 FR 4936, Jan. 19, 1993]
BLINDNESS

§436.530 Definition of blindness.

(a) Definition. The agency must use
the definition of blindness that is used
in the State plan for AB or AABD.

(b) State plan requirement. The State
plan must contain the definition of
blindness, expressed in ophthalmic
measurements.

§436.531 Determination of blindness.

In determining blindness—

(a) A physician skilled in the diseases
of the eye or an optometrist, whichever
the individual selects, must examine
him, unless both of the applicant’s eyes
are missing;

(b) The examiner must submit a re-
port of examination to the Medicaid
agency; and

(c) A physician skilled in the diseases
of the eye (for example, an ophthalmol-
ogist or an eye, ear, nose, and throat
specialist) must review the report and
determine on behalf of the agency—

(1) Whether the individual meets the
definition of blindness; and

(2) Whether and when reexaminations
are necessary for periodic redetermina-
tions of eligibility, as required under
§435.916 of this subchapter. Blindness is
considered to continue until the re-
viewing physician determines that the
recipient’s vision no longer meets the
definition.

[43 FR 45218, Sept. 29, 1978, as amended at 44
FR 17939, Mar. 23, 1979]

DISABILITY

§436.540 Definition of disability.

(a) Definition. The agency must use
the definition of permanent and total
disability that is used in the State plan
for APTD or AABD. (See 45 CFR
233.80(a)(1) for the Federal rec-
ommended definition of permanent and
total disability.)

(b) State plan requirement. The State
plan must contain the definition of per-
manent and total disability.
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§436.541 Determination of disability.

(a) Basic requirements. (1) At a min-
imum, the agency must use the review
team, information, and evidence re-
quirements specified in paragraph (b)
through (d) of this section in making a
determination of disability.

(2) If the requirements or deter-
mining disability under the State’s
APTD or AABD program are more re-
strictive than the minimum require-
ments specified in this section, the
agency must use the requirements ap-
plied under the APTD or AABD pro-
gram.

(b) The agency must obtain a medical
report and a social history for individ-
uals applying for Medicaid on the basis
of disability. The medical report must
include a diagnosis based on medical
evidence. The social history must con-
tain enough information to enable the
agency to determine disability.

(c) A physician and social worker,
qualified by professional training and
experience, must review the medical
report and social history and deter-
mine on behalf of the agency whether
the individual meets the definition of
disability. The physician must deter-
mine whether and when reexamina-
tions will be necessary for periodic re-
determinations of eligibility as re-
quired under §435.916 of this sub-
chapter.

(d) In subsequently determining dis-
ability, the physician and social work-
er must review reexamination reports
and the social history and determine
whether the individual continues to
meet the definition. Disability is con-
sidered to continue until this deter-
mination is made.

[54 FR 50762, Dec. 11, 1989]

Subpart G—General Financial Eli-
gibility Requirements and Op-
fions

§436.600 Scope.

This subpart prescribes:

(a) General financial requirements
and options for determining the eligi-
bility of both categorically needy and
medically needy individuals specified
in subparts B, C, and D of this part.
Subparts H and | of this part prescribe
additional financial requirements.
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(b) [Reserved]

[58 FR 4936, Jan. 19, 1993, as amended at 59
FR 43053, Aug. 22, 1994]

§436.601 Application of financial eligi-
bility methodologies.

(a) Definitions. For purposes of this
section, cash assistance financial meth-
odologies refers to the income and re-
sources methodologies of the OAA,
AFDC, AB, APTD, and AABD pro-
grams.

(b) Basic rule for use of cash assistance
methodologies. Except as specified in
paragraphs (c) and (d) of this section,
in determining financial eligibility of
individuals as categorically and medi-
cally needy, the agency must apply the
cash assistance financial methodolo-
gies and requirements of the cash as-
sistance program that is most closely
categorically related to the individ-
ual’s status.

(c) Financial responsibility of relatives.
The agency must use the requirements
for financial responsibility of relatives
specified in §436.602.

(d) Use of less restrictive methodologies
than under cash assistance program. (1)
At State option, and subject to the
conditions of paragraphs (d)(2) through
(d)(5) of this section, the agency may
apply income and resource methodolo-
gies that are less restrictive than the
cash assistance methodologies in deter-
mining financial eligibility of the fol-
lowing groups:

(i) Qualified pregnant women and
children under the mandatory categori-
cally needy group under §436.120;

(if) Low-income pregnant women, in-
fants, and children specified in section
1902(a)(10)(i) (1V), (VI), and (VII) of the
Act;

(iii) Qualified Medicare beneficiaries
specified in sections 1902(a)(10)(E) and
1905(p) of the Act;

(iv) Optional categorically needy in-
dividuals under groups established
under subpart C of this part and sec-
tion 1902(a)(10)(A)(ii) of the Act; and

(v) Medically needy individuals under
groups established under subpart D of
this part and section
1902(a)(10)(C)(i)(111) of the Act.

(2) The income and resource meth-
odologies that an agency elects to
apply to groups of individuals under
paragraph (c)(1) of this section may be
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less restrictive, but no more restric-
tive, than:

(i) For groups of aged, blind, and dis-
abled individuals, the SSI methodolo-
gies; or

(if) For all other groups, the meth-
odologies under the State plan most
closely categorically related to the in-
dividual’s status.

(3) A financial methodology is con-
sidered to be no more restrictive if, by
using the methodology, additional in-
dividuals may be eligible for Medicaid
and no individuals who are otherwise
eligible are by use of that methodology
made ineligible for Medicaid.

(4) The less restrictive methodology
applied under this section must be
comparable for all persons within each
category of assistance (aged, or blind,
or disabled, or AFDC-related) within
each eligibility group. For example, if
the agency chooses to apply a less re-
strictive income or resource method-
ology to aged individuals, it must
apply that methodology to an eligi-
bility group of all aged individuals
within the selected group.

(5) The application of the less restric-
tive income and resource methodolo-
gies permitted under this section must
be consistent with the limitations and
conditions on FFP specified in subpart
K of this part.

(e) [Reserved]

(f) State plan requirements. (1) The
State plan must specify that, except to
the extent precluded by §436.602 in de-
termining financial eligibility of indi-
viduals, the agency will apply the cash
assistance financial methodologies and
requirements, unless the agency choos-
es to apply less restrictive income and
resource methodologies, in accordance
with paragraph (d) of this section.

(2) If the agency chooses to apply less
restrictive income and resource meth-
odologies, the State plan must specify:

(i) The less restrictive methodologies
that will used; and

(ii) The eligibility groups or groups
to which the less restrictive meth-
odologies will be applied.

[58 FR 4936, Jan. 19, 1993, as amended at 59
FR 43053, Aug. 22, 1994]

§436.608

§436.602 Financial responsibility of
relatives and other individuals.

(a) Subject to the provisions of para-
graphs (b) and (c) of this section, in de-
termining financial responsibility of
relatives and other persons for individ-
uals under Medicaid, the agency must
use the following financial eligibility
requirements and methodologies.

(1) Except for a spouse of an indi-
vidual or a parent for a child who is
under age 21 or blind or disabled, the
agency must not consider income and
resources of any relative as available
to an individual.

(2) In relation to individuals under 21
(as described in section 1905(a)(i) of the
Act), the financial responsibility re-
quirements and methodologies include
considering the income and resources
of parents or spouses whose income and
resources would be considered if the in-
dividual under age 21 were dependent
under the State’s approved AFDC plan,
whether or not they are actually con-
tributed. These requirements and
methodologies must be applied in ac-
cordance with provisions of the State’s
approved AFDC plan.

(3) When a couple ceases to live to-
gether, the agency must count only the
income and resources of the individual
in determining his or her eligibility,
beginning the first month following the
month the couple ceases to live to-
gether.

(b) The agency may apply income and
resource methodologies that are less
restrictive than the cash assistance
methodologies as specified in the State
plan in accordance with §436.601(d).

(c) [Reserved]

[58 FR 4936, Jan. 19, 1993, as amended at 59
FR 43053, Aug. 22, 1994]

§436.604 [Reserved]
§436.606 [Reserved]

§436.608 Applications for other bene-
fits.

(a) As a condition of eligibility, the
agency must require applicants and re-
cipients to take all necessary steps to
obtain any annuities, pensions, and re-
tirement and disability benefits to
which they are entitled, unless they
can show good cause for not doing so.
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(b) Annuities, pensions, and retire-
ment and disability benefits include,
but are not limited to, veterans’ com-
pensation and pensions, OASDI bene-
fits, railroad retirement benefits, and
unemployment compensation.

[43 FR 45218, Sept. 29, 1978. Redesignated at
58 FR 4937, Jan. 19, 1993]

§436.610 Assignment of rights to bene-
fits.

(a) As a condition of eligibility, the
agency must require legally able appli-
cants and recipients to:

(1) Assign rights to the Medicaid
agency to medical support and to pay-
ment for medical care from any third
party;

(2) Cooperate with the agency in es-
tablishing paternity and in obtaining
medical support and payments, unless
the individual establishes good cause
for not cooperating, and except for in-
dividuals described in section
1902(I)(1)(A) of the Act (poverty level
pregnant women), who are exempt from
cooperating in establishing paternity
and obtaining medical support and pay-
ments from, or derived from, the father
of the child born out of wedlock; and

(3) Cooperate in identifying and pro-
viding information to assist the Med-
icaid agency in pursuing third parties
who may be liable to pay for care and
services under the plan, unless the in-
dividual establishes good cause for not
cooperating.

(b) The requirements for assignment
of rights must be applied uniformly for
all groups covered under the plan.

(c¢) The requirements of paragraph (a)
of this section for assignment of rights
to medical support and other payments
and cooperation in obtaining medical
support and payments are effective for
medical assistance furnished on or
after October 1, 1984. The requirement
for cooperation in identifying and pro-
viding information for pursuing liable
third parties is effective for medical as-
sistance furnished on or after July 1,
1986.

[55 FR 48610, Nov. 21, 1990; 55 FR 52130, Dec.
19, 1990, as amended at 58 FR 4908, Jan. 19,
1993. Redesignated at 58 FR 4937, Jan. 19,
1993]

Subpart H [Reserved]
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Subpart I—Financial Requirements
for the Medically Needy

§436.800 Scope.

This subpart prescribes financial re-
quirements for determining the eligi-
bility of medically needy individuals
under subpart D of this part.

MEDICALLY NEEDY INCOME STANDARD

§436.811 Medically needy income
standard: General requirements.

(a) To determine eligibility of medi-
cally needy individuals, the agency
must use a single income standard for
all covered medically needy groups
that meets the requirements of this
section.

(b) The income standard must take
into account the number of persons in
the assistance unit. The standard may
not diminish by the number of persons
in the unit (for example, if the income
level in the standard for an assistance
unit of two is set at $400, the income
level in the standard for an assistance
unit of three may not be less than
$400).

(c) The income standard must be set
at an amount that is no lower than the
lowest income standard used on or
after January 1, 1966, to determine eli-
gibility under the cash assistance pro-
grams that are related to the State’s
covered medically needy group or
groups of individuals under §436.301.

(d) The income standard may vary
based on the variations between shelter
costs in urban areas and rural areas.

[58 FR 4938, Jan. 19, 1993]
§436.814 Medically needy income
standard: State plan requirements.

The State plan must specify the in-
come standard for the covered medi-
cally needy groups.

[58 FR 4938, Jan. 19, 1993]

MEDICALLY NEEDY INCOME ELIGIBILITY
AND LIABILITY FOR PAYMENT OF MED-
ICAL EXPENSES

§436.831 Income eligibility.

The agency must determine income
eligibility of medically needy individ-
uals in accordance with this section.
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(a) Budget periods. (1) The agency
must use budget periods of not more
than 6 months to compute income. The
agency may use more than one budget
period.

(2) The agency must include in the
budget period in which income is com-
puted all or part of the 3-month retro-
active period specified in §435.914. The
budget period can begin no earlier then
the first month in the retroactive pe-
riod in which the individual received
covered services.

(3) If the agency elects to begin the
first budget period for the medically
needy in any month of the 3-month pe-
riod prior to the date of application in
which the applicant received covered
services, this election applies to all
medically needy groups.

(b) Determining countable income. The
agency must, to determine countable
income, deduct amounts that would be
deducted in determining eligibility
under the State’s approved plan for
OAA, AFDC, AB, APTD, or AABD.

(c) Eligibility based on countable in-
come. If countable income determined
under paragraph (b) of this section is
equal to or less than the applicable in-
come standard under §436.814, the indi-
vidual is eligible for Medicaid.

(d) Deduction of incurred medical ex-
penses. If countable income exceeds the
income standard, the agency must de-
duct from income medical expenses in-
curred by the individual or family or
financially responsible relatives that
are not subject to payment by a third
party. An expense is incurred on the
date liability for the expense arises.
The agency must determine deductible
incurred expenses in accordance with
paragraphs (e), (f) and (g) of this sec-
tion and deduct those expenses in ac-
cordance with paragraph (h) of this sec-
tion.

(e) Determination of deductible incurred
expenses: Required deductions based on
kinds of services. Subject to the provi-
sions of paragraph (g) of this section,
in determining incurred medical ex-
penses to be deducted from income, the
agency must include the following:

(1) Expenses for Medicare and other
health insurance premiums, and
deductibles or coinsurance charges, in-
cluding enrollment fees, copayments,

§436.831

or deductibles imposed under §447.51 or
§447.53 of this chapter;

(2) Expenses incurred by the indi-
vidual or family or financially respon-
sible relatives for necessary medical
and remedial services that are recog-
nized under State law but not included
in the plan;

(3) Expenses incurred by the indi-
vidual or family or by financially re-
sponsible relatives for necessary med-
ical and remedial services that are in-
cluded in the plan, including those that
exceed agency limitations on amount,
duration or scope of services;

(f) Determination of deductible incurred
expenses: Required deductions based on
the age of bills. Subject to the provi-
sions of paragraph (g) of this section,
in determining incurred medical ex-
penses to be deducted from income, the
agency must include the following:

(1) For the first budget period or peri-
ods that include only months before
the month of application for medical
assistance, expenses incurred during
such period or periods, whether paid or
unpaid, to the extent that the expenses
have not been deducted previously in
establishing eligibility;

(2) For the first prospective budget
period that also includes any of the 3
months before the month of applica-
tion for medical assistance, expenses
incurred during such budget period,
whether paid or unpaid, to the extent
that the expenses have not been de-
ducted previously in establishing eligi-
bility;

(3) For the first prospective budget
period that includes none of the
months preceding the month of appli-
cation, expenses incurred during such
budget period and any of the 3 pre-
ceding months, whether paid or unpaid,
to the extent that the expenses have
not been deducted previously in estab-
lishing eligibility;

(4) For any of the 3 months preceding
the month of application that are not
includable under paragraph (f)(2) of
this section, expenses incurred in the 3-
month period that were a current li-
ability of the individual in any such
month for which a spenddown calcula-
tion is made and that had not been pre-
viously deducted from income in estab-
lishing eligibility for medical assist-
ance;
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(5) Current payments (that is, pay-
ments made in the current budget pe-
riod) on other expenses incurred before
the current budget period and not pre-
viously deducted from income in any
budget period in establishing eligi-
bility for such period; and

(6) If the individual’s eligibility for
medical assistance was established in
each such preceding period, expenses
incurred before the current budget pe-
riod but not previously deducted from
income, to the extent that such ex-
penses are unpaid and are:

(i) Described in paragraphs (e)(1)
through (e)(3) of this section; and

(ii) Are carried over from the pre-
ceding budget period or periods because
the individual had a spenddown liabil-
ity in each such preceding period that
was met without deducting all such in-
curred, unpaid expenses.

(g) Determination of deductible incurred
medical expenses: Optional deductions. In
determining incurred medical expenses
to be deducted from income, the agen-
cy—

(1) May include medical institutional
expenses (other than expenses in acute
care facilities) projected to the end of
the budget period at the Medicaid re-
imbursement rate;

(2) May, to the extent determined by
the agency and specified in its ap-
proved plan, include expenses incurred
earlier than the third month before the
month of application; and

(3) May set reasonable limits on the
amount to be deducted for expenses
specified in paragraphs (e)(1), (e)(2),
and (g)(2) of this section.

(h) Order of deduction. The agency
must deduct incurred medical expenses
that are deductible under paragraphs
(e), (), and (g) of this section, in the
order prescribed under one of the fol-
lowing three options:

(1) Type of service. Under this option,
the agency deducts expenses in the fol-
lowing order based on type of service:

(i) Cost-sharing expenses as specified
in paragraph (e)(1) of this section.

(ii) Services not included in the State
plan as specified in paragraph (e)(2) of
this section.

(iii) Services included in the State
plan as specified in paragraph (e)(3) of
this section but that exceed agency
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limitations on amount, duration, or
scope of services.

(iv) Services included in the State
plan as specified in paragraph (e)(3) of
this section but that are within agency
limitations on amount, duration, or
scope of services.

(2) Chronological order by service date.
Under this option, the agency deducts
expenses in chronological order by the
date each service is furnished, or in the
case of insurance premiums, coinsur-
ance, or deductibles charges the date
such amounts are due. Expenses for
services furnished on the same day
may be deducted in any reasonable
order established by the State.

(3) Chronological order by bill submis-
sion date. Under this option, the agency
deducts expenses in chronological
order by the date each bill is submitted
to the agency by the individual. If
more than one bill is submitted at one
time, the agency must deduct the bills
from income in the order prescribed in
either paragraph (h)(1) or (h)(2) of this
section.

(i) Eligibility based on incurred medical
expenses.

(1) Whether a State elects partial or
full month coverage, an individual who
is expected to contribute a portion of
his or her income toward the costs of
institutional care or home and commu-
nity-based services under §436.832 is eli-
gible on the first day of the applicable
budget (spenddown) period—

(i) If his or her spenddown liability is
met after the first day of the budget
period; and

(i) If beginning eligibility after the
first day of the budget period makes
the individual’s share of health care ex-
penses under §436.832 greater than the
individual’s contributable income de-
termined under this section.

(2) At the end of the prospective pe-
riod specified in paragraph (f)(2) or
(f)(3) of this section and any subse-
quent prospective period or, if earlier,
when any significant change occurs,
the agency must reconcile the pro-
jected amounts with the actual
amounts incurred, or with changes in
circumstances, to determine if the ad-
justed deduction of incurred expenses
reduces income to the income stand-
ard.
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(3) Except as provided in paragraph
(1)(1) of this section, if agencies elect
partial month coverage, an individual
is eligible for Medicaid on the day that
the deduction of incurred health care
expenses (and of projected institutional
expenses if the agency elects the option
under paragraph (g)(1) of this section)
reduces income to the income stand-
ard.

(4) Except as provided in paragraph
(i)(1) of this section, if agencies elect
full month coverage, an individual is
eligible on the first day of the month
in which spenddown liability is met.

(5) Expenses used to meet spenddown
liability are not reimbursable under
Medicaid. Therefore, to the extent nec-
essary to prevent the transfer of an in-
dividual’s spenddown liability to the
Medicaid program, States must reduce
the amount of provider charges that
would otherwise be reimbursable under
Medicaid.

[59 FR 1674, Jan. 12, 1994]

§436.832 Post-eligibility treatment of
income of institutionalized individ-
uals: Application of patient income
to the cost of care.

(a) Basic rules. (1) The agency must
reduce its payment to an institution,
for services provided to an individual
specified in paragraph (b) of this sec-
tion, by the amount that remains after
deducting the amounts specified in
paragraphs (c) and (d) of this section
from the individual’s total income.

(2) The individual’s income must be
determined in accordance with para-
graph (e) of this section.

(3) Medical expenses must be deter-
mined in accordance with paragraph (f)
of this section.

(b) Applicability. This section applies
to medically needy individuals in med-
ical institutions and intermediate care
facilities.

(c) Required deductions. The agency
must deduct the following amounts, in
the following order, from the individ-
ual’s total income as determined under
paragraph (e) of this section. Income
that was disregarded in determining
eligibility must be considered in this
process.

(1) Personal needs allowance. A per-
sonal needs allowance that is reason-
able in amount for clothing and other

§436.832

personal needs of the individual while
in the institution. This protected per-
sonal needs allowance must be at
least—

(i) $30 a month for an aged, blind, or
disabled individual, including a child
applying for Medicaid on the basis of
blindness or disability;

(ii) $60 a month for an institutional-
ized couple if both spouses are aged,
blind, or disabled and their income is
considered available to each other in
determining eligibility; and

(iii) For other individuals, a reason-
able amount set by the agency, based
on a reasonable difference in their per-
sonal needs from those of the aged,
blind, or disabled.

(2) Maintenance needs of spouse. For
an individual with only a spouse at
home, an additional amount for the
maintenance needs of the spouse. This
amount must be based on a reasonable
assessment of need but must not ex-
ceed the higher of—

(i) The amount of the highest need
standard for an individual without in-
come and resources under the State’s
approved plan for OAA, AFDC, AB,
APTD, or AABD; or

(ii) The amount of the highest medi-
cally needy income standard for one
person established under §436.811.

(3) Maintenance needs of family. For
an individual with a family at home,
an additional amount for the mainte-
nance needs of the family. This amount
must—

(i) Be based on a reasonable assess-
ment of their financial need;

(ii) Be adjusted for the number of
family members living in the home;
and

(iii) Not exceed the highest of the fol-
lowing need standards for a family of
the same size:

(A) The standard used to determine
eligibility under the State’s Medicaid
plan, as provided for in §436.811.

(B) The standard used to determine
eligibility under the State’s approved
AFDC plan.

(4) Expenses not subject to third party
payment. Amounts for incurred ex-
penses for medical or remedial care
that are not subject to payment by a
third party, including—
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(i) Medicare and other health insur-
ance premiums, deductibles, or coin-
surance charges; and

(if) Necessary medical or remedial
care recognized under State law but
not covered under the State’s Medicaid
plan, subject to reasonable limits the
agency may establish on amounts of
these expenses.

(d) Optional deduction: Allowance for
home maintenance. For single individ-
uals and couples, an amount (in addi-
tion to the personal needs allowance)
for maintenance of the individual’s or
couple’s home if—

(1) The amount is deducted for not
more than a 6-month period; and

(2) A physician has certified that ei-
ther of the individuals is likely to re-
turn to the home within that period.

(e) Determination of income—(1) Op-
tion. In determining the amount of an
individual’s income to be used to re-
duce the agency’s payment to the insti-
tution, the agency may use total in-
come received or it may project total
monthly income for a prospective pe-
riod not to exceed 6 months.

(2) Basis for projection. The agency
must base the projection on income re-
ceived in the preceding period, not to
exceed 6 months, and on income ex-
pected to be received.

(3) Adjustments. At the end of the pro-
spective period specified in paragraph
(e)(1) of this section, or when any sig-
nificant change occurs, the agency
must reconcile estimates with income
received.

(f) Determination of medical expenses—
(1) Option. In determining the amount
of medical expenses to be deducted
from an individual’s income, the agen-
cy may deduct incurred medical ex-
penses, or it may project medical ex-
penses for a prospective period not to
exceed 6 months.

(2) Basis for projection. The agency
must base the estimate on medical ex-
penses incurred in the preceding pe-
riod, not to exceed 6 months, and med-
ical expenses expected to be incurred.

(3) Adjustments. At the end of the pro-
spective period specified in paragraph
(f)(1) of this section, or when any sig-
nificant change occurs, the agency
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must reconcile estimates with incurred
medical expenses.

[45 FR 24888, Apr. 11, 1980, as amended at 46
FR 47991, Sept. 30, 1981; 48 FR 5735, Feb. 8,
1983; 53 FR 3597, Feb. 8, 1988; 56 FR 8851, 8854,
Mar. 1, 1991; 58 FR 4938, Jan. 19, 1993]

MEDICALLY NEEDY RESOURCE STANDARD

§436.840 Medically needy resource
standard: General requirements.

(a) To determine eligibility of medi-
cally needy individuals, the Medicaid
agency must use a single resource
standard that is set at an amount that
is no lower than the lowest resource
standard used on or after January 1,
1966, to determine eligibility under the
cash assistance programs that are re-
lated to the State’s covered medically
needy group or groups of individuals
under §436.301.

(b) The resource standard established
under paragraph (a) of this section may
not diminish by an increase in the
number of persons in the assistance
unit. For example, the resource level in
the standard for an assistance unit of
three may not be less than that set for
an assistance unit of two.

[58 FR 4938, Jan. 19, 1993]

§436.843 Medically needy resource
standard: State plan requirements.

The State plan must specify the re-
source standard for the covered medi-
cally needy groups.

[58 FR 4938, Jan. 19, 1993]

DETERMINING ELIGIBILITY ON THE BASIS
OF RESOURCES

§436.845 Medically needy resource eli-
gibility.

To determine eligibility on the basis
of resources for medically needy indi-
viduals, the agency must—

(a) Consider only the individual’s re-
sources and those that are considered
available to him under the financial re-
sponsibility requirements for relatives
under §436.602;

(b) Consider only resources available
during the period for which income is
computed under §436.831(a);

(c) Deduct the value of resources that
would be deducted in determining eligi-
bility under the State’s plan for OAA,
AFDC, AB, APTD, or AABD or under
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the State’s less restrictive financial
methodology specified in the State
Medicaid plan in accordance with
§436.601. In determining the amount of
an individual’s resources for Medicaid
eligibility, States must count amounts
of resources that otherwise would not
be counted under the conditional eligi-
bility provisions of the AFDC program.

(d) Apply the resource standards es-
tablished under §436.840.

[43 FR 45218, Sept. 29, 1978, as amended at 46
FR 47992, Sept. 30, 1981; 58 FR 4938, Jan. 19,
1993]

Subpart J—Eligibility in Guam,
Puerto Rico, and the Virgin Islands

SOURCE: 44 FR 17939, Mar. 23, 1979, unless
otherwise noted.

§436.900 Scope.

This subpart sets forth requirements
for processing applications, deter-
mining eligibility, and furnishing Med-
icaid.

§436.901 General requirements.

The Medicaid agency must comply
with all the requirements of part 435,
subpart J, of this subchapter, except
those specified in §435.909.

§436.909 Automatic entitlement to
Medicaid following a determination
of eligibility under other programs.

The agency may not require a sepa-
rate application for Medicaid from an
individual if the individual receives
cash assistance under a State plan for
OAA, AFDC, AB, APTD, or AABD.

Subpart K—Federal Financial
Participation (FFP)

§436.1000 Scope.

This subpart specifies when, and the
extent to which, FFP is available in ex-
penditures for determining eligibility
and for Medicaid services to individ-
uals determined eligible under this
part, and prescribes limitations and
conditions on FFP for those expendi-
tures.

§436.1002

FFP FOR EXPENDITURES FOR DETER-
MINING ELIGIBILITY AND PROVIDING
SERVICES

§436.1001 FFP for administration.

(a) FFP is available in the necessary
administrative costs the State incurs
in—

(1) Determining and redetermining
Medicaid eligibility and in providing
Medicaid to eligible individuals; and

(2) Determining presumptive eligi-
bility for children and providing serv-
ices to presumptively eligible children.

(b) Administrative costs include any
costs incident to an eye examination or
medical examination to determine
whether an individual is blind or dis-
abled.

[43 FR 45218, Sept. 29, 1978, as amended at 66
FR 2668, Jan. 11, 2001]

§436.1002

(a) FFP is available in expenditures
for Medicaid services for all recipients
whose coverage is required or allowed
under this part.

(b) FFP is available in expenditures
for services provided to recipients who
were eligible for Medicaid in the month
in which the medical care or services
were provided, except that, for recipi-
ents who establish eligibility for Med-
icaid by deducting incurred medical ex-
penses from income, FFP is not avail-
able for expenses that are the recipi-
ent’s liability.

(c) FFP is available in expenditures
for services covered under the plan
that are furnished—

(1) To children who are determined
by a qualified entity to be presump-
tively eligible;

(2) During a period of presumptive
eligibility;

(3) By a provider that is eligible for
payment under the plan; and

(4) Regardless of whether the chil-
dren are determined eligible for Med-
icaid following the period of presump-
tive eligibility.

FFP for services.

[43 FR 45218, Sept. 29, 1978, as amended at 44
FR 17940, Mar. 23, 1979; 66 FR 2669, Jan. 11,
2001]
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§436.1003 Recipients overcoming cer-
tain conditions of eligibility.

FFP is available for a temporary pe-
riod specified in the State plan in ex-
penditures for services provided to re-
cipients who are overcoming certain
eligibility conditions, including blind-
ness, disability, continued absence or
incapacity of a parent, or unemploy-
ment of a parent.

[45 FR 24888, Apr. 11, 1980]

§436.1004 Institutionalized
uals.

(a) FFP is not available in expendi-
tures for services provided to—

(1) Individuals who are inmates of
public institutions as defined in
§435.1009; or

(2) Individuals under age 65 who are
patients in an institution for mental
diseases unless they are under age 22
and are receiving inpatient psychiatric
services under §440.160 of this sub-
chapter.

(b) The exclusion of FFP described in
paragraph (a) of this section does not
apply during that part of the month in
which the individual is not an inmate
of a public institution or a patient in
an institution for mental diseases.

(c) An individual on conditional re-
lease or convalescent leave from an in-
stitution for mental diseases is not
considered to be a patient in that insti-
tution. However, such an individual
who is under age 22 and has been re-
ceiving inpatient pyschiatric services
under §440.160 of this subchapter is con-
sidered to be a patient in the institu-
tion until he is unconditionally re-
leased or, if earlier, the date he reaches
age 22.

[43 FR 45204, Sept. 29, 1978, as amended at 50
FR 13200, Apr. 3, 1985; 50 FR 38811, Sept. 25,
1985]

individ-

§436.1005 Definitions relating to insti-
tutional status.

For purposes of FFP, the definitions
in §435.1009 of this subchapter apply to
this part.

Subpart L—Option for Coverage
of Special Groups

SOURCE: 66 FR 2669, Jan. 11, 2001, unless
otherwise noted.
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§436.1100 Basis and scope.

(a) Statutory basis. Section 1920A of
the Act allows States to provide Med-
icaid services to children under age 19
during a period of presumptive eligi-
bility, prior to a formal determination
of Medicaid eligibility.

(b) Scope. This subpart prescribes the
requirements for providing medical as-
sistance to special groups who are not
eligible for Medicaid as categorically
or medically needy.

PRESUMPTIVE ELIGIBILITY FOR CHILDREN

§436.1101 Definitions related to pre-
sumptive eligibility period for chil-
dren.

Application form means at a minimum
the form used to apply for Medicaid
under the poverty-level-related eligi-
bility groups described in section
1902(1) of the Act or a joint form for
children to apply for the State Chil-
dren’s Health Insurance Program and
Medicaid.

Period of presumptive eligibility means
a period that begins on the date on
which a qualified entity determines
that a child is presumptively eligible
and ends with the earlier of—

(1) In the case of a child on whose be-
half a Medicaid application has been
filed, the day on which a decision is
made on that application; or

(2) In the case of a child on whose be-
half a Medicaid application has not
been filed, the last day of the month
following the month in which the de-
termination of presumptive eligibility
was made.

Presumptive income standard means
the highest income eligibility standard
established under the plan that is most
likely to be used to establish the reg-
ular Medicaid eligibility of a child of
the age involved.

Qualified entity means an entity that
is determined by the State to be capa-
ble of making determinations of pre-
sumptive eligibility for children, and
that—

(1) Furnishes health care items and
services covered under the approved
plan and is eligible to receive pay-
ments under the approved plan;

(2) Is authorized to determine eligi-
bility of a child to participate in a
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Head Start program under the Head
Start Act;

(3) Is authorized to determine eligi-
bility of a child to receive child care
services for which financial assistance
is provided under the Child Care and
Development Block Grant Act of 1990;

(4) Is authorized to determine eligi-
bility of an infant or child to receive
assistance under the special nutrition
program for women, infants, and chil-
dren (WIC) under section 17 of the Child
Nutrition Act of 1966;

(5) Is authorized to determine eligi-
bility of a child for medical assistance
under the Medicaid State plan, or eligi-
bility of a child for child health assist-
ance under the State Children’s Health
Insurance Program;

(6) Is an elementary or secondary
school, as defined in section 14101 of
the Elementary and Secondary Edu-
cation Act of 1965 (20 U.S.C. 8801);

(7) Is an elementary or secondary
school operated or supported by the
Bureau of Indian Affairs;

(8) Is a State or Tribal child support
enforcement agency;

(9) Is an organization that—

(i) Provides emergency food and shel-
ter under a grant under the Stewart B.
McKinney Homeless Assistance Act;

(ii) Is a State or Tribal office or enti-
ty involved in enrollment in the pro-
gram under this title, Part A of title
1V, or title XXI; or

(iii) Determines eligibility for any
assistance or benefits provided under
any program of public or assisted hous-
ing that receives Federal funds, includ-
ing the program under section 8 or any
other section of the United States
Housing Act of 1937 (42 U.S.C. 1437) or
under the Native American Housing
Assistance and Self Determination Act
of 1996 (25 U.S.C. 4101 et seq.); and

(10) Any other entity the State so
deems, as approved by the Secretary.

Services means all services covered
under the plan including EPSDT (see
part 440 of this chapter.)

[66 FR 2669, Jan. 11, 2001, as amended at 66
FR 33822, June 25, 2001]

§436.1102

(a) The agency may provide services
to children under age 19 during one or
more periods of presumptive eligibility
following a determination made by a

General rules.

§436.1102

qualified entity that the child’s esti-
mated gross family income or, at the
State’s option, the child’s estimated
family income after applying simple
disregards, does not exceed the applica-
ble income standard.

(b) If the agency elects to provide
services to children during a period of
presumptive eligibility, the agency
must—

(1) Provide qualified entities with ap-
plication forms for Medicaid and infor-
mation on how to assist parents, care-
takers and other persons in completing
and filing such forms;

(2) Establish procedures to ensure
that qualified entities—

(i) Notify the parent or caretaker of
the child at the time a determination
regarding presumptive eligibility is
made, in writing and orally if appro-
priate, of such determination;

(ii) Provide the parent or caretaker
of the child with a Medicaid applica-
tion form,;

(iii) Within 5 working days after the
date that the determination is made,
notify the agency that a child is pre-
sumptively eligible;

(iv) For children determined to be
presumptively eligible, notify the
child’s parent or caretaker at the time
the determination is made, in writing
and orally if appropriate, that—

(A) If a Medicaid application on be-
half of the child is not filed by the last
day of the following month, the child’s
presumptive eligibility will end on that
last day; and

(B) If a Medicaid application on be-
half of the child is filed by the last day
of the following month, the child’s pre-
sumptive eligibility will end on the day
that a decision is made on the Medicaid
application; and

(v) For children determined not to be
presumptively eligible, notify the
child’s parent or caretaker at the time
the determination is made, in writing
and orally if appropriate—

(A) Of the reason for the determina-
tion; and

(B) That he or she may file an appli-
cation for Medicaid on the child’s be-
half with the Medicaid agency; and

(3) Provide all services covered under
the plan, including EPSDT.
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(4) Allow determinations of presump-
tive eligibility to be made by qualified
entities on a Statewide basis.

(c) The agency must adopt reasonable
standards regarding the number of pe-
riods of presumptive eligibility that
will be authorized for a child in a given
time frame.
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